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Radio stations WPAY/WPFB, Inc. is the licensee of radio

atation WPAY-FM, PortsllOuth, Ohio. In a Petition for Leave to

Aaend, applicant David A. Ringer (BPH-911230MA) ("Ringer") haa

proposed a new trana.itter aite, short apaced according to Federal

co..unicationa Ca.aiaaion ("FCC") regulationa with WPAY-FM. In

essentially aiailar Petitions for Leave to Aaend, Shellee F. David

("Davis") and ASP Broadcasting Corp. ("ASF") likewise proposed new

trans.itter sites sbort spaced to WPAY.

None of the three aforeaentioned applicanta ..rved WPAY or its

counsel with the respective petitiona for leave to aaend. 1

The Ringer Petition relied upon 573.215 as justification for

the proposed violation of rules requiring adequate spacing between

An ~ition to the Davia and ASP Pet.itions was filed
barein by WPAY-PK Autuat 30, 1994. Tbis identical Oppoaition i.
accordingly directed to Ringer. MOtice of filing of none of the
three petitiana waa received by WPAY-FJ( prior to AUCJUat 25, 1994.
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his propoaad new sit:e and WAY-PII. Operatinq on channel 281, WPAY

PII is but one channal rellOvecl froa that propoeect by Ringer.

Another applicant in the captioned proceedinq, Ohio Radio

Associates, Inc. ("on"), haa propoaed a fully spaced aite and

requires no waiver of applicable spacing rules. The spacing now

proposed by RiRCJer is new and cannot be "grandfathered" under

573.213 of the rules.

Petitioner is _eking waiver of adeq\late apacillCJ rul_ through

use of directional antennas and pursuant to 173.215. In adopting

that s.ction, the Ca.aission did not abandon the requir...nt that

an applicant aake a threllbold abowiRCJ that (1) no fully spaced site

is available, (2) the aite proposed is the least abort spaced of

all short-spaced sites, and (3) tbe public interest requires that

applicant be ~rlIitted to u_ a short-spaced site. 1 Nona of these

criteria bas been ..t by Rinqer. Ind.ed, he haa advanced no public

interest factors for consideration in support of his Petition.'

Townsend Broadcasting Corp., 62 PCC 2d 511 (1976).

, see, '-&Art arad Qrder in n 1r9ldGMt st;atiAM (IIho,J't
spacing Uwina CCMl1jpyr PrqtectiOD, .. FCC Red 16'1, 65 RIl 2d 1651,
rel..sed February 22, 1989. Movbere in ~t a.port and Order did
the Ccmaission state that it vas a.ncIoninq its lOl'9-standing
requir_t tAat all applicant propMiRCJ a abort 8PACiDfJ need MOW
that ftC non-sbort-spacecl site is available. on t.M contrary, the
eo.ai..ion stated that the ~le cbaRges "vill parait the
installation ot facilitiea that would not be possible due to the
lack of .v.il.~le sit_ at fully .paced locatiOR.... (p. 16'8 "Need
and purpo.. of nis action"). Obviously the C01IIIi..ion preterred
use of a full aivnal fra. a fully spaced aite to a directional
proposal which reduced signal strenvth or a significant area that
would receive .ervice. Petiti0ft8r Rinqer bas presented no
enqineerinq data to o08pare aervice fra. a fully spaced site with
that provided by the directional antenna proposed.
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Both the Cc)urt and the cc.ai••ion have recoqnized the Hed for

a fully .paced .ite if available. Borth Tex•• lledi•• Inc. y. FCC,

778 P. 2d 28, 34 (D.C. cir. 1985); Town.end BrOldqa.ting Corp., 62

FCC 2d 511, 512, 38 RR 2d 880 (1976); "*9aae4ia, 67 FCC 2d 1527,

1528, 42 RR 2d 208 (1978); on the BeAch Bro,dca.ting, 7 FCC Rcd

1346, 70 RR 2d 880 (Rev. 84. 1992).

In On the MAch BroadCAsting, .yprl, the Review Board (SOlie

three year. After adoption of 573.215 in MM Docket 87-121)

obaerved:

The cc.ai••ion rtMplire. tut an applicant teeking I
Wliver of a cc.ai••ion Rule ault Jalke I COIIP8llillCJ
.howiRCJ in lupport of it. r ....t. stOAer ./c••ting
Sy.te., Inc., 49 FCC 2d 1011 (1974). AI the court
obllerved in "AIf' ~io v • .,CC, 418 P2d 1153, 1157 (DC Cir
1969), "An applicant for wliv.r fac'l I high hurdle .ven
at the ltartint gate." Further, the COIIIIillion hal
placed particular .-phalil on the i~rt.nce of
..intlininq the integrity of it. FII allocation plan,
includinq strict .dherence to the .ile'9. seplration
requir_ntl. The eo-is.ion will devilte frca it.
ai1e'9' _parate requir_ent., and qrant waiverI, only in
the IIOlt coapellinq cirC\JMtancel. Carroll-Jlarrison
B/casting, Inc., 67 FCC 2d 254 (1977). When an applicant
requeltl a vaiver of tile COJraia.ion t I ai.i.\III lpaciJl9
requir_tl, it .\lIt first IIake I threshold IhowiRfJ that
.uitable non-abort-apaced lite. are not Iv.ilable.
2'oWn..nd _/ca.tiag Corp., 62 PCC 2d 511, 512 (1976).
second, tile propoeed Ihort-apaoecl lite aWit be found to
be the l ....t Ibort-apacecl .ite available. "ft9.....ia, 67
FCC 2d 1527, 1528 (1978). Third, an applicant JlUlt
deaonatrate tIult the public interest NAerits flowiR9
fro. a grant of the waiver reque.t would be IUfficiently
co.pellinq to offaet the "91'itude of the .pacinq
cleficiency propolled. 2'clWn••ad, supra, It 512; ... also
~.n. Blc••ting Inc., 2 FCC Red 4327 (1991) •••

Through it. eleciliona, the eo_i••ion bal ••t.bIi.... tM policy

that an applicant propoaillCJ a abort-.paced Iite IaWIt ...t the

criteria reci~ed hereinabove. In IdoptiR9 573.215 and its

.ublectionl, the Coaail.ion did not
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i~lication - negate or .edify that policy. Should the Board now

consider ..pousal of a policy that would pe~it an applicant to

select a short.-spaced .ite when fully spaced .ites are readily

available, the bonoept of adequate spacing requir...nts will have

been written out of ca.aission IS rules.

without authority to now do SO.4

The Review Board i.

Reapeotfully subaitted,

RADIO STATIONS WPAY/WPFB, INC.

BY~:£~
Its Counsel

8OO'1'H, l'RBR8T fa IMLAY
1233 20th str"t, N. W.
suite 204
.aabington, D. C. 20036
(202) 29'-9100

S8pt.-ber 23, 1994

•

4 'ftae 8ou'cl cannot: aaJta new policy or cha~ old policy.
CherI. t;quDt;y .......ti. Co,. Ipc., 25 RR 903 (1963); Borne
In4uItries. Inc., 53 RR 24 1647 (19'3).
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CERTIPICATE OP SERVICE

I, Jlarqaret A. Pord, Office Manaqer of the law fina of BoOth,

rreret 1& I.lay, do certify that copi.s of the foreqoinq OPPOSITION

TO PETITION POR LEAVE TO AMEND were aailed this 23rd day of

Septe~r, 1994, via U. s. Mail, postaqe prepaid, first clas., to

the office. of the followinq:

Charl.. Dziedzic, Obief
Hearinq Branch, Ma•• lledia Bureau
Pederal C~ications co.ai.sion
2025,. str.et, M. W., ROOII 7212
Washington, D. C. 20554

Arthur V. Balendiuk, Bsquire
saitbWick 1& Belendiuk, P.C.
1990 • street, N. W., suite 510
Washinqton, D. C. 20036

J .... A. Koerner, Esquire
Baraff, Koerner, Olender 1& Hocbberq, P. C.
5335 wi.consin Avenue, H. W., S~ite 300
Wa.hinqton, D. C. 20015-2003

Bric s. Kravetz, Baquire
Brown, Hietert 1& Xaut..n
1920 H Street, H. W., Suite 660
Washinqton, D. C. 20036

Dan J. Alpert, Esquire
1250 eonnecticut Avenue, H.W.
7th Ploor
Washington, D. C. 20036-2603

stepR*n T. Yelverton, Baquire
MCNair 1& santord, P.A.
1155 15th street, H. W., Suite 400
W.shinqton, D. C. 20005


